[Vol. 1959: 137 it is traditionally restricted 5 in application to those artificial 6 instrumentalities and conditions 'which present latent or hidden danger. 7 There is substantial agreement that the doctrine does not apply to such "common and obvious" dangers as fires,' bodies of water,' and high
The courts of virtually all jurisdictions apply the doctrine cautiously, fearful of unrestricted imposition upon the rights of the land occupier. See United Zinc & Chem. Co. v. Britt, 258 U.S. 268 (1922); Alligator Co. v. Dutton, io9 F.2d 9oo (Sth Cir. 1940 ) ; Lake v. Ferrer, 139 Cal. App.zd 114, 293 P.zd io4 (1956) ; Burns v. Chicago, 338 Ill. 89, 169 N.E. Sx (1929) .
'It is generally held that the doctrine applies only to artificial conditions and instrumentalities because it would place too great a burden upon the land occupier to require him to guard against all natural conditions on his premises that offer a threat of harm to trespassing children. Hunsche v. Southern Pac. R.R., 62 F. Supp. 634 (N.D. Cal. 1945) Wis. 47, 254 N.W. 351 (1934) .
It should be noted that latent or hidden danger in this context means danger which would not be perceptible to a child although it might be readily apparent to an adult. See RESTATEMENT, TORTS § 339 at 922 (1934 In the Lorusso case, the Appellate Division reversed the trial court's dismissal of the plaintiff's action and ordered a new trial on the ground that it was for the jury to decide whether it was reasonably foreseeable that the trespass would occur and that the plaintiff would be injured.
Unlike This veneration of land ownership depended upon notions of the economic importance and social desirability of the free use and exploitation of land. 1 So long as the country was predominantly agrarian, there was no need for exception to the land occupier's traditional immunity from liability to trespassers, even infant trespassers. 1 " Increasing industrialization and urbanization, however, brought about the realization that there had to be some reconciliation between the land occupier's interest in the exclusive use of his premises, free from any duty of reasonable care toward trespassers, and the community's interest in the safety of its children.
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In Sioux City R. R. v. Stout, 8 the United States Supreme Court first recognized a duty on the part of the land occupier to refrain from tolerating or maintaining dangerous artificial instrumentalities in locations where he has reason to expect children will trespass.' 9 This decision was at first rejected firmly by other courts 2 " because the theory upon which it rested, that the land occupier owed a duty of due care to infant trespassers, was repugnant to the land occupier's traditional position in Anglo-American life. 2 ' It was feared that the land occupiers as to the king. Hence, there was no basis for imposing upon them any duty toward trespassers. See ELDREDGE, MODERN TORT PROBLEMS 164 (.941).
15 James, supra note 3, at 146. "' "The doctrine represents a prudent and essential accommodation of the landowner's right to the use of his land and society's interest in the humane [sic] and the protection of the life and limb of its youth and the individual's interest in personal security. The correlative burden on the landowner, small in comparison to the larger interests to be served, is a necessary concession to the common welfare." Strang v. South Jersey Broadcasting Co., 9 N.J. 38, 45 "It is believed to be the most remarkable instance in common-law jurisprudence of the survival of a doctrine which has been condemned so vigorously by so many courts." Green, Landowner's Responsibility to Children, 27 TEXAS L. REV. 1 (-948).
"It has been said, "The opinion failed to grapple with the paramount conceptual difficulty in the case, ...that lack of duty to use affirmative care towards trespasser." James, supra note 3, at 16i. would become insurers of children's safety. 22 Recognizing, however, the essential justice of the result in the Stout case, the courts searched for a more acceptable device for attaining the same result in similar cases. The product of this search was the "invitation" or "allurement" concept." Having thus elevated the child to the status of at least a technical invitee, the courts were then willing to impose liability upon the land occupier on the theory that, by attracting or luring the child upon his premises, he assumed a moral and legal duty of exercising due care to protect the child. 24 Fortunately, most courts have discarded the "invitation" or "allurement" limitation and have come to accept the doctrine originally set forth in the Stout decision. 25 The element of attraction is now important Although various considerations prompted the courts to reject the doctrine, see notes 4 supra and 22 infra, none was more important than the feeling that the Court had ignored the long-standing rule that the land occupier owed no duty of due care to trespassers, regardless of their age, intelligence, and experience. The inroad upon his traditional immunity, which the Supreme Court proposed, was regarded by the courts as unwarranted and dangerous to the land occupier's protected position. See Green, Landowner's Responsibility to Children, 27 TExAS L. REV. 1 (1948 (1922) , recovery was denied two boys who were poisoned by swimming in a pool of contaminated water located on the defendant's premises. The Court reasoned that because the plaintiffs did not see the pool until they had entered the defendant's land, it could not be said that they were lured by the pool. only in so far as it may mean that the presence of the child is to be anticipated. 28 There remains the question whether courts should further extend the attractive nuisance doctrine to include cases involving patent risks of harm.
The instant cases are not the first in which New Jersey has permitted recovery by an infant injured by fire.
The New Jersey Court of Errors and Appeals in i92o permitted recovery by a five-year old child who was burned in a fire on the defendant's premises, not on the attractive nuisance theory, but on the theory that the property owner was negligent in the use of a "dangerous instrumentality.1 28 In 1952 the New Jersey Superior Court adopted the theory reiterated in the instant cases and declared that New Jersey law permitted recovery under the attractive nuisance doctrine for injuries resulting to children from fire.-By contrast, the courts of other jurisdictions maintain that the land occupier has the duty to protect trespassing children from only those dangers which they are unlikely to observe and appreciate" 0 and that the doctrine of the attractive nuisance has no application if in fact the child appreciates or should appreciate the danger of a certain instrumentality or condition. These courts hold that fire is among those "common 777 (195z) . There the defendant's janitor had built a small trash fire on the defendant's land, which was located near a playground. The janitor left the fire unattended. The five-year old plaintiff was later found with his clothes on fire. The court adopted the doctrine as formulated by the RESTATE-MENT, TOMas § 339 (1934) .
Thus, the court firmly established that, given the existence of those circumstances enunciated in the Restatement, a landowner has a duty to protect a trespassing child. See also the later case of Harris v. Mentes-Williams, xx N.J. 559, 95 A.2d 388 (1953).
For a discussion of the doctrine see, Lubetkin, The Attractive Nuisance Doctrine-Its Status in New Jersey, 8 RUrTGEts L. REV. 378
(1s).
3 0 See cases cited note 8 supra.
and obvious" dangers which even very young children are capable of appreciating and avoidinga' Furthermore, they assert that fire is not a hidden or latent danger which creates an unreasonable risk of harm for the unwary child 3 2
Another factor in the refusal of these courts to allow recovery for injury by fire is their frank recognition of the impossible burden which would be placed upon the land occupier if he were required to guard against every possible threat which conditions upon his premises pose for trespassing children 3 As with bodies of water 8 4 and high places, 3 5 most courts have felt that the recognition of a duty to guard against injury by fire would place upon the land occupier a burden outweighing the risk of harm which fire creates.
In the Lorasso case the New Jersey court has rejected the position of other jurisdictions as "unrealistic," on the theory that C... very young children do not have the capacity to estimate or appreciate the danger of playing around or with fire." 38 Those New Jersey decisions granting recovery to infants injured by fire under the older "dangerous instrumentality" rule undoubtedly weighed heavily in the resolution of the instant cases. Nevertheless, it is worthy of note that the court has given a breadth to the attractive nuisance doctrine denied by great weight of authority. Thus the New Jersey court has committed itself to a liberal approach which logically may expand the attractive nuisance 8 See cases cited note 8 supra. '* See cases cited note 7 supra. "It is not everything which may attract a child that can be regarded as an attractive nuisance, for there is no limit to the class of objects which may be attractive to a normal child even though he be less than io years of age.
Moseley "' See cases cited note 9 supra.
REsTATEMENT, Toxrs § 3 9 9 d (1934), also lays down the requirement that the utility of the instrumentality or condition to the possessor be slight as compared to the risk to young children. This clause protects the landowner in certain instances where the continued maintenance of the instrumentality or condition is in the public interest. An apt illustration is provided by farm machinery. The Restatement recognizes its inevitable danger "to children who meddle with it," but it also points out its importance to agriculture and thus permits it to be maintained "if kept in a proper place and condition2 RFsTATEMENT, To .s § 339, comment on cl. (d) (1934) .
" See cases cited note 1o supra. "Surely, it would be an intolerable burden to require a landowner 'to guard every stairway, cellarway, retaining wall, shed, tree and open window on his premises, so that a child cannot climb to a precipitous place and fall off?" James, supra note 3, at x69. "-N.J. Super. at -, 136 A.2d at 903. VOL. 1959 VOL. :1371 doctrine to include other patently dangerous artificial instrumentalities and conditions. Perhaps the rigid categorization of particular instrumentalities and conditions as falling within or beyond the scope of the attractive nuisance doctrine is not the most realistic solution to the problem 8 7 It would be difficult to show that liability should be imposed upon the land occupier for injuries caused by any particular instrumentality or condition in all imaginable fact situations." 8 Undeniably in many cases the child would or should appreciate the danger inherent in fire, and in such cases his injuries should not be compensable. But any rule which holds that all children in all instances should appreciate the danger inherent in such conditions, thus making the nature of the condition itself the sole criterion for determining the land occupier's liability, ignores the desirability of a more flexible approach to the problem which would judge the conduct of both parties by what is reasonable in the light of all the circumstances. Such a plastic attitude is available under the rule of the Restatement of Torts, 9 which gives appropriate weight in the determination of each case to all the relevant circumstances, e.g., the "' It has been pointed out that the law tends toward classification or categorization because of "the repetition of sets of circumstances having certain common factors." Sinclair Prairie Oil Co. v. Smith, 186 Okla. 631, 634, 99 P.2d 9o3, 907 (1940). However, due to variation in the attendant circumstances, one case or a number of like cases should not automatically determine the results of subsequent cases, "unless the attendant circumstances have first been given due consideration and found not to justify a rational distinction." Id. at 634, 99 P.zd at 907. Hence, the tendency of some jurisdictions to classify certain instrumentalities and conditions, e.g., fire, bodies of water, and high places, as lying beyond the scope of the attractive nuisance doctrine for one reason or another, ignores the essential importance of the varying circumstances. See Hudson, supra note 3, at 847-" It has been urged that the Supreme Court did not contemplate the establishment of rigid rules or categories, e.g., trespasser, licensee, or invitee, when it first imposed liability upon the land occupier in Sioux City R.R. v. Stout, 84 U.S. (17 Wall.) 657 (1873). Instead, the opinion envisioned the application of a simple standard of due care, viewing the decision "as one of the insufficiency of the evidence to base a finding that the defendant had been negligent with reference to the plaintiff." Hudson, supra note 3, at 847. It would seem that the courts have sought to avoid the unpopular imposition upon the land occupier of any duty toward trespassers by employing categories or fixed rules in place of the standard of due care. But these categories are inadequate, as is evidenced by their being further subdivided to meet the needs of the particular case, e.g., technical trespassers, tolerated intruders, bare licensees, implied licensees, etc. The resulting confusion and uncertainty and the inadequacy of the categorization method have led to the demand for a more flexible approach to the problem. Hudson, supra note 3, at 847.
"' RESTATEMFNT, TORTs § 339 (1934) . See note 3 supra.
personal or social utility of the subject activity, 40 the relative ease of providing safeguards against injury, 4 1 and the extent to which it was foreseeable that trespass and ensuing harm would occur. The courts have long recognized that certain activities, though dangerous and sometimes harmful to the public, are in the community's best interests and warrants the law's protection. Hence, the utility of the instrumentality or condition which causes the injury to the trespassing child must always be considered in determining the question of In the absence of reasonable foreseeability of the harm's occurring, the majority of the courts refuse to impose liability. See Hardy v. Missouri Pac. R.R., 266 Fed. 86o (8th Cir. 1920 ) 5 Jennings v. Glen Alden Coal Co., 369 Pa. 532, 87 A.2d 2o6 (Y952).
